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Annual Meeting of State Bar Association Postponed 


The State Board of Bar Commissioners 
at their meeting held in Frankfort on the 
12th of February voted to postpone the 
annual meeting of the State Bar Asso- 
ciation until some time after the 15th 
day of June, 1937. The resolution voted 
by the Commissioners provides that the 
meeting is to take place in Louisville 
as soon after June 15th as it is possible 
to obtain hotel accommodations. The 
meeting had already been scheduled to 
be held the last week in March, but be- 
cause of the devastating flood it was 
deemed best by the Commissioners to 
postpone the meeting. It was agreed that 
in so far as Louisville itself was con- 
cerned they could be ready to entertain 
the meeting on the date already arranged 
for, but the attention of the Commis- 
sioners was directed to the fact that 
about sixty Kentucky counties had been 
seriously affected by the flood; that this 
of necessity had brought about a de- 
pressed feeling from which there could 
be no recovery by the last of March; 
that this condition would greatiy impair 
the hoped-for attendance, and good 
judgment therefore prompted a post- 
ponement. To have the meeting some 
time in April would not remove the 
meeting far enough from the flood. Be- 


cause of the opening of the racing sea- 
son and the running of the Kentucky 
Derby hotel accommodations could not be 
had during May. June was then the 
next and first month in which the meet- 
ing could be held, and inasmuch as the 
publication of the State Bar Journal will 
be June 15th and the Commissioners de- 
sired that all members of the Bar be 
informed of the program of the meeting, 
it was best to give time for this to be 
published before the meeting. The Ex- 
ecutive Committee was therefore in- 
structed to arrange for the meeting as 
soon after June 15th as hotel arrange- 
ments could be had. The objection was 
made that the weather at this time might 
be too warm for comfort but this objec- 
tion was outweighed by the fact that most 
of the Circuit Courts are then in adjourn- 
ment and that therefore more lawyers 
would have an opportunity to attend. 





The regular January meeting of the 
Board of Bar Commissioners was not 
held as scheduled because of the flood 
which in January would have prevented 
many of the members of the Board at- 
tending. For this reason the meeting 
was not held until February 12th. When 
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held all the members were present ex- 
cept two. Mr. Crawford was prevented 
by serious illness and Mr. Alexander, 
whose home is in Paducah where they 
have a serious flood situation, could not 
be contacted. 





Rule 17 of the By-Laws of the Ken- 
tucky State Bar Association provides 
that 

“Any member of the State Bar 
being in doubt as to the propriety 
of the contemplated professional act 
or course of conduct, may petition 
the Board for an advisory opinion 
thereon and, if dissatisfied with the 
Board’s ruling, may file in the office 
of the Court of Appeals a transcript 
of the record and, upon motion and 
notice to the Board, obtain a review 
thereof by the Court.” 


Acting under this rule a member of 
the bar from Western Kentucky peti- 
tioned the Board for advice as to the 
ethics of organizing himself into an ab- 
stract company and then advertising in 
the company’s name for the business of 
preparing abstracts of title. In passing 
upon this petition, after receiving the 
report of its committee at its meeting 
on February 12th, the Board held that 
such action would be a violation of the 
ethics of the profession, that to permit 
this to be done would be permitting 
action indirectly which would be for- 
bidden directly and would in fact be 
“Practising Law under a fictitious name.” 
The Commissioners further held that it 
would not be unethical for the petitioner 
to place upon his card, stationery, etc., 
the fact that he gave special attention to 
the preparation of abstracts. 


The Philosophy of a Country Lawyer 


When it is none of your business keep 
your mouth shut. 

Not all that a lawyer has to know is 
taught in a law school. 

The highest priced thing a client can 
pay for is a cheap lawyer. 

When your client commences his ques- 
tion with “If a fellow—”, he is seeking 
free advice. 

Be prompt in keeping your appoint- 
ments. To be late is to waste the other 
fellow’s time. 

To bully or abuse a witness is the 
best way in the world to put the jury 
against you. 

In divorce cases the real reason for 
the trouble is not always what your 
client tells you. 

It doesn’t take a_lot of language to 
write a contract. The simpler the lan- 
guage the easier the contract is to under- 
stand. 

The smart lawyer will speak the lan- 
guage the jury understands. Might as 
well remain silent as to use words the 
meaning of which they do not know. 

A young lawyer commencing to build 
a library should seek the advice of some 
one other than a high-pressure salesman 
before purchasing. 

When defending in a criminal case be 
slow to accept as a juror an ex-official. 
Nearly always he assumes that the re- 





sponsibility of the whole government 
rests on him. 

When you hear the remark, “All law- 
yers are crooked,” bear in mind that all 
that is being said is “If I were a lawyer 
I would be crooked.” 

If your client has confidence enough 
in you to trust his affairs in your hands 
he should have confidence enough in you 
to trust you to treat him right in the 
matter of your fee. 

It does not matter whether you believe 
your client’s story or not. You are 
neither the judge nor the jury. It is your 
duty to present your client’s story in the 
best light possible. 

It pays to know your Bible. The use 
of a story from the Bible to illustrate 
your point to a jury is worth more than 
any anecdote ever told. 


When a witness repeatedly yawns or 
otherwise affects boredom while testify- 
ing, watch closely, nine times out of ten 
he is lying. 

When your client wants to run his own 
case and refuses to act on your sugges- 
tions, it is not out of place to remind 
him that he is foolish to be paying you. 


When you have a client who is so 
overly confident that he renders you little 
or no aid in his case; better give him a 
good scare, maybe he will get busy and 
help you win. 



































ig the Kentucky State Bar Association continues to func- 

tion for the next ten years as it does now, a marked 
improvement will be noted in the personnel of the Ken- 
tucky bar. There is no reason to suspect that there will 
be any let-up in the efficient manner in which the bar is 
being governed today, but as a matter of insurance and 
precaution every lawyer in the State has it in his hands to 
see to it that the Association does continue to function. 
A lawyer may rightly ask, How is it in my hands? The 
answer is this: Every lawyer has the right to attend his 
local, district, and State bar meetings, he has the right to 
be heard in advocating any cause he honestly believes will 
better the condition of the attorneys of the State. He 
has the right to nominate and to vote for upstanding and 
efficient members of the bar as members of the State Board 
of Bar Commissioners, and he has the right to insist that 
only the right kind of lawyers be elected to these places. 
When we have continued to elect the right kind of law- 
yers to these places for ten years and have attended the 
various bar meetings for the same length of time, and 
have insisted upon ridding ourselves of the legal crooks, 
misfits, incompetents, and shysters for the same length 
of time, then those lawyers who have survived for this 
period will be leaders in their respective communities, 
in thought, in community interest, and in finances, and the 
bar of the State will have been restored to its ancient and 
honored prestige in the hearts and minds of the people. 
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The lawyers are the only class of citi- 
zens whose services are conscripted by 
the State and this has been permitted for 
ages despite the fact that the legal pro- 
fession has been more generally repre- 
sented in our legislative bodies than any 
other class of citizenship. We refer to 
the custom of requiring lawyers to de- 
fend pauper defendants without pay. The 
duties thus imposed are not onerous, 
but neither is it a laborious operation 
when a doctor wraps up a cut finger of 
a prisoner, yet the doctor is paid for his 
service. The public generally believes 
that the State pays for the defense of a 
pauper defendant and most people are 
surprised to discover otherwise. Law- 
yers have performed this service un- 
complainingly for ages; yet because they 
have so acted does not change the fact 
that it is an imposition. No other class 
of citizenship is required to, or even ex- 
pected to, render service or furnish goods 
to a pauper at the request of the State 
without being compensated. ‘Because 
this has continued as a custom for so 
long does not argue that it cannot and 
should not be changed. The unjustness 
of the custom is very apparent, and a 
suggestion to the legislature might bring 
about some reform. 





The Journal Committee needs and so- 
licits the aid of every member of the 
Kentucky Bar Association in building the 
Journal into a real worthwhile self-sus- 
taining publication. Here are some of 
the things every lawyer in the State can 
do to help: Advise the Secretary of the 
Association of any practicing lawyer who 
has not received this copy; write a let- 
ter of constructive criticism to the Edi- 
tor; keep awake for and advise the Sec- 
retary of any acceptable advertising 
which might be obtained; advise the 
Editor of any anecdote you may hear— 
the newer the better—these must all be 
founded on fact and must have happened 
to a lawyer or have a legal flavor; and 
finally advise the Editor of any news 
item of interest to lawyers. Your help 
along these lines is earnestly hoped for 
by the Journal Committee. 





If memory does not fail, many years 
ago there was a popular song, one line 
of the lyrics of which ran “Every 
nation has a flag but the coon.” Like- 
wise every state-wide organization has 
an auxiliary but the lawyers. Surely 
our wives and daughters are as inter- 





ested in our profession as we are, if they 
are not they ought to be. Certainly they 
are as dependent on the profession as the 
lawyers themselves. The American Le- 
gion has its woman’s organization. The 
State Medical Association has its woman’s 
organization. The R. has one. 
Why can’t the lawyers have one? Some 
of you lawyers who have the interest 
of the profession at heart talk this over 
with your wives and maybe we can 
do something about it. 





All right-thinking lawyers are insistent 
that the ethics of the profession be ad- 
hered to; and in our zeal for the enforce- 
ment of our own code we are prone to 
overlook the codes of other professions 
and even the code of subdivisions of our 
own profession. While a “patent attor- 
ney” is not always an attorney at law, 
many attorneys at law specialize in 
patent matters and these patent attorneys 
have their separate associations with a 
strict code of ethics published in pam- 
phiet form and distributed to their mem- 
bers. The code of ethics of the patent 
lawyers is as high as that governing 
members of the bar engaged in the gen- 
eral practice. Because this is so often 
overlooked, the attention of the profes- 
sion is directed to it, at the suggestion of 
one of our own members, in the hope 
that a clear understanding may result. 


SOME OF THE COMMENT ON OUR 
FIRST ISSUE 





We ought to get it out every month. 


CASS WALDEN, 
Edmonton Bar. 


It is a newsy production, telling inter- 
esting things about the members of the 
bar and containing articles and comment 
of common interest to us all. It should 
be a unifying influence and in my opinion 
you have started out well. 


ALVIN E. EVANS, 
Dean of Law School, 
University of Kentucky. 


I want to congratulate you on this 
forward step which will certainly be 
instructive and beneficial to the bar of 
the State. This magazine fills the bill 
completely and I am of the opinion that 
it will not only be popular but will bring 
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the lawyers of the State closer together 
so that more constructive work will be 


done. 
JAMES GARNETT, 
Judge, Jefferson Circuit Court, 
Chancery Branch, 2nd Division. 


I find it very interesting and it cer- 
tainly fills a long-felt need. I trust the 
Committee on Publication will be able 
to publish it regularly every month. I 
expect to see it grow until it becomes as 
important in the State Association as the 
American Law Journal is in the Nationa! 


Association. 
THOS. J. KNIGHT, 
Deputy Commissioner, 
Jefferson Circuit Court. 


Heartiest congratulations on Volume 
1, Number 1, Kentucky State Bar Jour- 
nal. With possibly one exception, I don’t 
believe I ever saw a state bar association 
journal which was nearer my idea of 
what it ought to be on the first issue. 


R. ALLEN STEPHENS, 
Secretary Illinois State Bar Association. 


It is a mighty fine beginning and I 
have heard only complimentary remarks 
about it from the attorneys around here 
and feel sure that is the case elsewhere. 


S. Y. TRIMBLE, IV, 
Hopkinsville Bar. 


It is timely, interesting, and instructive 
and should be greatly appreciated by the 
bar. 

J. W. GAINES, 
Lawrenceburg Bar. 


Volume 1, Number 1, of the Kentucky 
State Bar Journal goes far toward the 
realization of your hopes; a long and 
useful career is ahead of it. 

I call attention to a personal item on 
page 34. I am not complaining of the 
age of the item, although the appoint- 
ment was made nine months ago, but of 
my designation as “Mayor.” I know that 
every Kentuckian has and of right ought 
to have a title, even if it be only the 
title of Colonel—but I am not a “Mayor” 
—a mere groundling, I. True it is, that 
there is a “Mayor” Gordon, but I am 
not the man. 


MAURICE K. GORDON, 
Madisonville Bar. 





The next annual meeting of 
the Kentucky State Bar As- 
sociation will be held at the 
Kentucky Hotel, Louisville, 
June 2, 3, and 4, 1937. 











It should be a helpful line of com- 
munication between the Bar Association 
and the lawyers. It is full of interesting 
reading matter and should be highly 
instructive to the lawyers of the Associa- 
tion and I trust that the efforts of the 
State Bar Committee will be further re- 
warded by solidifying the lawyers into 
one strong body for the proper main- 
tenance of their internal affairs. 


WILLIAM J. DEUPREE, 
Covington Bar. 


I desire to congratulate you upon this 
auspicious beginning. The articles are 
excellent. The News of the Profession 
interesting, but I doubt that it should be 
so extensive. No doubt in the future 
the size will be enlarged. This will come 
in time. You deserve our commendation. 


JOHN B. RODES, 
Bowling Green Bar. 


I feel that you should know that the 
comments have been universally favor- 
able. I myself have been very much 
impressed with it and it has been of 
great service to the members of the bar. 


G. W. HUGHES, 
Covington Bar. 


I have read the December issue of the 
Kentucky State Bar Journal and regard 
it as an informative and creditable issue. 


PERRY B. MILLER, 


University of Louisville. 


A very. creditable publication, and the 
committee is entitled to the thanks, the 
support, and the good will of every 
lawyer in the State. 


W. L. PORTER, 
Glasgow Bar. 












































“DECISIONS OF INTEREST f 





WHO IS A FARMER? 





In the case of First National Bank & 
Trust Co. v. Beach, in the United States 
Circuit Court of Appeals, 2nd Circuit, de- 
cided Nov. 9, 1936, Chief Justice Hand 
held that a man whose principal income 
was from the rent of agricultural lands 
was, within the meaning of Section 75 of 
the Bankruptcy Act, a farmer. 

The Bankruptcy Act itself defines a 
farmer as being any individual who is 
personaliy bona fide engaged primarily in 
farming operations or the principal part of 
whose income is derived from farming 
operations. In this case the court said that 
the owner of the farm was not primarily 
personally engaged in farming and that 
before the enactment of Section 75 he 
would not have been so regarded but that 
since his principal income, in fact, comes 
out of the land, his income is derived from 
farming operations although it was re- 
ceived in the form of rentals. 


* * * 


ATTORNEY WHO HAS NEVER 
PRACTISED CAN BE DISBARRED 





The New York Appellate Division, First 
Department, in the case In re Arrow de- 
cided last October in an opinion delivered 
by Judge Martin held that a crime com- 
mitted by one who had been admitted to 
practise but who had never practised was 
grounds for disbarment. That once a 
person becomes enrolled as an attorney at 
law he is subject to all the rules govern- 
ing the conduct of attorneys even though 
he never practised as such. In this case 
the defendant, after his admittance to the 
bar, became interested in business and was 
the Vice-President and manager of a 
branch office of a trust company. He con- 
verted to his own use, through a discount- 
ing scheme, money of his employer for 
which he was convicted upon a plea of 
guilty. In the disbarment proceeding he 
argued that inasmuch as he had never 
practised as an attorney any misconduct of 


his could not be construed to be unpro- 
fessional conduct. The court held other- 
wise and in so holding, said: “Although 
he may not have been actually engaged in 
the practise of law, he has forfeited the 
right so to do or to continue as a member 
of an honorable profession.” 


* * * 


THIS IS THE PRACTISE OF LAW 





A very terse definition of the practise 
of law is announced in the case of People 
v. Title Guarantee & Trust Co., 168 N. Y. 
S. 278, 180 App. Div. 648, as follows: 


“The practise of law, as the term is now 
commonly used, embraces much more than 
the conduct of litigation. The greater, 
more responsible and delicate part of a 
lawyer’s work is in other directions. 
Drafting instruments creating trusts, form- 
ulating contracts, drawing wills and nego- 
tiations, all require legal knowledge and 
power of adaptation of the highest order. 
Beside these employments, mere skill in 
trying lawsuits, where ready wit and 
natural resource often prevail against pro- 
found knowledge of the law, is a relatively 
unimportant part of a lawyer’s work.” 


*- * * 


SO THIS IS THE COMMON LAW 





“While some may not regard the sources 
of the common law with reverence or with 
respect, yet, in its truest and most com- 
prehensive sense, the common law is the 
richest heritage of the race. It is the 
embodiment of usage and general customs, 
common to all mankind; it is grounded in 
natural justice, and it is based upon rules 
of conduct which have been sanctioned by 
common consent and approved by the wis- 
dom and experience of the ages. In this 
broad sense it is contemporaneous with 
history itself, in fact it is history; and the 
sources of both are lost in the mystery that 
characterizes all origins. Justice Stacy in 
Small v. 


Morrison, 185 N. C. 577. 
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Legal Pick-Ups, Here and There 


Cy Wallace, Christian County Negro, 
proved too good a witness in testifying 
for his brother-in-law who was charged 
with stealing a sheep. He talked so con- 
vincingly and so earnestly that the Court 
sent Cy to jail instead of the brother- 
in-law. 

* * * 


The Baltimore Bar Association has 
adopted a resolution opposing jury serv- 
ice for women. No specific ground for 
the action was set forth but, in offering 
the resolution, Attorney John Y. Offutt 
said: “Juries are bad enough as they are.” 


* * * 


Circuit Judge William B. Ardery of 
Frankfort ordered the Clerk of the Court, 
Kelly C. Smithers, to transport the record 
of a case to the State Capitol in a wheel- 
barrow with Ex-Attorney General Bailey 
P. Wooten acting as escort. The parade 
was ordered when Mr. Smithers was 
allowed $30.00 for the appeal of an as- 
sessment case in which Mr. Wooten 
acted as attorney for the Perry County 
Fiscal Court. Mr. Wooten contended 
that no costs were due and said that since 
they had been allowed the Clerk ought 
to have to transport the record in a 
wheelbarrow to the Court of Appeals, 
and the Court so ordered. 


* * * 


Edgar Bergen, ventriloquist, of New 
York, has had his attorney draw up a will 
bequeathing $10,000.00 to his dummy. 
The $10,000.00 fund is to be known as 
the “Charley McCarthy Fund,” Charley 
McCarthy being the dummy’s name. The 
will stipulates that the income from the 
fund is to be used to pay competent 
ventriloquists to give benefit perform- 
ances at orphanages and hospitals for 
crippled children and provides that 
Charley must always be used as the 
dummy. 


* * * 


Because of an opinion by Assistant 
Attorney General Owen W. Keller that 
the positions of highway maintenance em- 
ployee and member of the County Board 
of Education were incompatible, State 
Superintendent of Public Instruction 
Harry W. Peters ruled that Bethel Pol- 
ley, member of the Webster County 
Board of Education, in accepting a posi- 
tion as highway maintenance foreman 


forfeited his position as a member of 
the Board of Education and declared the 


office vacant. 
+ * * 


A municipality cannot require dairies 
to stamp their firm names indelibly on 
milk bottles and milk product containers, 
McCracken Circuit Judge Joe L. Price 
held in invalidating that section of a re- 
cent milk regulatory ordinance passed by 
the Paducah Board of Commissioners. 
The decision was made in an injunction 
suit filed by ten independent dairymen. 
The small dairy owners charged the law 
was designed to “freeze them out” in 
behalf of two large milk distributors. The 
Court held valid sections of the ordinance 
requiring compulsory testing of herds 
for prevention of Bang’s disease, and 
prohibiting sale of milk in containers 
bearing a cap on which any name other 
than that of the distributor has been 
stamped. 

a 


At the winter meeting of the Ameri- 
can Bar Association, Justice L. B. Day 
of the Nebraska Supreme Court said, 
“When almost half of the graduates of 
our law schools are unable to begin the 
practise of their profession something 
must be wrong.” Mr. Robert F. Mc- 
Guire of the Portland, Oregon, bar said 
the United States now has one lawyer 
to every 700 or 800 inhabitants while 
England has only one to every 2,100; 
Canada and Greece one to every 1,250; 
Italy and Belgium one to every 2,500, 
and France and Germany and the Neth- 
erlands one to every 4,500. 


One of the Judges of the Louisville 
Circuit Court was leisurely approaching 
the elevators on one of the upper floors 
of the Home Life Building. He had 
not reached the elevator button when 
one of the elevators passed downward. 
In an attempt to attract the attention of 
the operator the Judge waved his arms 
frantically. The operator saw the Judge’s 
gestures, but not in time to stop. As 
the elevator sped on its way the operator 
was heard to remark, “Judge, your mo- 
tion is lost.” 

Lawyer—“What possible excuse did 
you fellows have for acquitting that 
murderer?” 

Juryman—“Insanity.” 

“Really! The whole twelve of you?” 
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Summary Judgments 


By PROFESSOR FRANK H. RANDALL 
College of Law, University of Kentucky 


As the name implies, a summary judg- 
ment is one rendered without the usual 
forms of procedure. It is given without 
trial and without employing the usual 
course of pleadings. But it is allowed 
only in those cases wherein it is de- 
veloped by affidavits that there is no 
real issue and consequently nothing to 
try. To illustrate, P, a grocer, has an 
account against D, who refuses to pay. 
He has no defense, but in the ordinary 
practice he may put P to considerable 
expense and cause more or less delay— 
as much so as if he had a real defense. 
But not so if the practice provides for 
summary judgments. D must then, if P 
adopts certain procedure hereinafter ex- 
plained, state under oath the facts that 
constitute his defense—not merely file 
an answer containing a formal denial. 
If he does not file this affidavit, judgment 
goes against him forthwith. And so the 
judgment is called “summary.” 


For more than three-quarters of a cen- 
tury, England has employed a procedural 
device for expediting litigation. It is a 
practical reform. It discourages bad 
faith actions and sham defenses. In 
Indermaur’s Manual of Practice (10th 
ed. 1919), p. 86, there is the following 
comment as to the situation in England: 


“Defendants often appear to actions, 
although they may have no real de- 
fense, for the purpose of gaining time, 
or for other reasons. Before the Ju- 
dicature Acts, this worked great in- 
justice to plaintiffs who had to go 
through all the steps in the action, 
and ultimately have the action tried 
before judgment could be obtained.” 


So the English practice provided that 
in certain actions, if the plaintiff made 
affidavit verifying his cause of action 
and stating his belief that there was no 
defense to the action, he might apply 
for an order for final judgment which 
was granted unless the defendant satis- 





fied the master, usually by affidavit, 
that he had a good defense. These rules 
have worked well in England. In the 
King’s Bench Division there were, in 
1923, 6,773 summary judgments and only 
1,546 judgments after trial; in 1924, 5,635 
summary judgments as against 1,255; in 
1925, 5,181 compared with 1,466, and in 
1926, 4,718 contrasted with 1,279. (See 
Clark and Samenow; article in 38 Yale 
Law Journal, p. 435.) In 9 J. Am. Jud. 
Soc., 164, Professor Sunderland shows 
in an appraisal of English Procedure 
that the trial dockets of the King’s Bench 
Division were relieved of eighty per cent 
of the cases which would otherwise have 
involved formal trial. Likewise, in New 
York and the few other states having 
similar procedure experience has demon- 
strated its value. 


England, the English colonies, the 
states of Connecticut, New Jersey, New 
York, Michigan, The District of Colum- 
bia, Illinois, Delaware, Massachusetts, 
Pennsylvania, Rhode Island, Indiana, 
Wisconsin, and the Virginias constitute 
most of the jurisdictions in which the 
procedure, with varying scope, has been 
tried. There were early ventures in Ken- 
tucky and other states. (See 38 Yale 
Law Journal, p. 193.) 


The Bench and Bar of Kentucky will 
no doubt be interested in the views of 
one who as a judge sees the actual work- 
ings of this procedure. Bernard L. 
Shientag, Justice of the Supreme Court 
of New York, after a detailed discussion 
of the summary judgment in that state, 
says among his conclusions: 


“Whatever statistical information we 
now have shows that this summary 
remedy has resulted in no abuse, that 
it is being administered carefully, yet 
courageously, and that it is working 
out exceedingly well ... Its tendency 
is to minimize perjury. It serves to 
discourage the bringing of suits that 
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have no basis and the interposition of 
sham answers. It fosters early settle- 
ments. For every case in which per- 
jury is committed on the stand, there 
are scores of false denials in answers. 
Under the Rule, no longer can a liti- 
gant shelter himself and ease his con- 
science behind technical denials, which 
he deludes himself into believing are 
nothing more than legal red tape. He 
is brought out into the open. If he 
swears falsely, it is not to any legal 
jargon, but to the facts.” See IV 
Fordham Law Review 186 at 226. 


In 19 Cornell L. Q. 273, an article 
developed from a statistical study made 
for the Commission on the Administra- 
tion of Justice in New York State, is 
found (p. 253) the following conclu- 
sion: 


“To conclude, the benefits of the 
summary judgment seem clearly dem- 
onstrated from its decade of trial in 
the New York courts—in its tendency 
to discourage litigation over contracts 
and the interposition of sham defenses, 
to effectuate settlements, to expedite 
judgments, and to lessen court con- 
gestion—in short, for its marked con- 
tribution to the cause of speedy justice 
and the alleviation of the economic 
waste of unnecessary and protracted 
litigation.” 


The Illinois Civil Practice Act, in force 
January 1, 1934, which one specialist in 
procedure has called “the best modern 
practice act in the United States,” makes 
provision for summary judgment. Sec. 
57 provides that in actions on contract, 
judgment, or decree for the payment of 
money, Or in any action to recover pos- 
session of specific chattels or land, the 
plaintiff may file an affidavit of the truth 
of the facts in his complaint, and the 
amount claimed, if any, whereupon the 
Court shall, upon the plaintiff’s motion, 
enter a judgment in his favor for the 
relief demanded, unless the defendant 
show by affidavit that he has a suffi- 
ciently good defense on the merits. In 
the rules supplementing the act (see 
Rule 8) it is declared that these affidavits 
of plaintiff and defendant must “set forth 
with particularity” the facts rather than 
conclusions, and such facts, too, as 
would be admissible in evidence. Cases 
from New York and Michigan under 
similar rules illustrate the operation of 
the rule. (See discussion in Illinois Civil 
ar Act, Annotated 1933, pages 367- 
368. 


In La Prise v. Wayne Circuit Judge, 
224 Mich. 371, 208 N. W. 449, an affi- 
davit in support of the plaintiff stated 
“that plaintiffs have a good and meritori- 
ous cause of action.” The affidavit was 
held insufficient. 


In Schempf v. New Era Life Assn., 
253 Mich. 152, 234 N. W. 177, defendant's 
affidavits were made by affiants pro- 
hibited by statute from testifying, and 
were therefore held insufficient. 


Affidavits presented were held con- 
clusions rather than facts in Warren 
Webster & Co. v. Pelavin, 241 Mich. 19, 
216 N. Y. 430, Kellogg v. Merkshire Bldg. 
Corp., 211 N. Y. S. 623, and Sher v. 
Rodkin, 198 N. Y. S. 597. 


This procedure does not infringe upon 
the right of trial by jury. It merely en- 
ables the Court to determine whether 
there is an issue to be tried. See Gen- 
eral Investment Co. v. Interborough 
Rapid Transit Co., 225 N. Y. 133; 139 
N. E. 216, and Hannah v. Mitchell, 195 
N. Y. S. 43, affirmed 235 N. Y. 534, 139 
N. E. 724. 


There has been some question as to 
what actions the summary judgment pro- 
cedure should be applied. In the begin- 
ning the provisions were limited sub- 
stantially to contract actions. The II- 
linois Act above referred to extended the 
scope, and “New York has brought so 
many classes of cases under the opera- 
tion of the rule that the Commission on 
Administration of Justice in New York 
State recommends that all restrictions be 
removed and that the remedy be made 
available in any action.” (See page 78 
of Preliminary Draft of Rules of Civil 
Procedure for U. S. Courts.) Rule 43 of 
this preliminary draft makes the proce- 
dure available to “any party seeking to 
recover upon a claim, counterclaim or 
cross-claim.” 


For the convenience of the bar there 
are here set out in full the provisions in 
the Preliminary Draft of Rules of Civil 
Procedure for the District Courts of the 
U. S., and the Supreme Court of the 
District of Columbia (1936), prepared by 
the Advisory Committee on Rules of 
Civil Procedure, appointed by the Su- 
preme Court of the United States. 


“Rule 43. Motion for 
Judgment Upon Affidavits. 


“(a) For Claimant. Any party seek- 
ing to recover upon a claim, counter- 
claim, or cross-claim may, at any time 
after serving the pleading presenting 
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the claim, move for a summary judg- 
ment in his favor thereon. Such judg- 
ment shall forthwith be rendered if 
the motion is supported by affidavits 
setting forth facts which, on their face, 
would require a decision in his favor 
as a matter of law, unless the adverse 
party shall present opposing affidavits 
setting forth substantial evidence in 
denial or in avoidance thereof. Judg- 
ment in this manner may be rendered 
in an action for declaratory relief. 


“(b) For Defending Party. A party 
seeking to defend against a claim, 
counterclaim, or cross-claim may, at 
any time after service of the pleading 
presenting his defense, move for a 
summary judgment in his favor as to 
all or any part of such claim or coun- 
terclaim. Such judgment shall forth- 
with be rendered, if the motion shall 
be supported by affidavits setting forth 
facts which on their face would require 
a decision in his favor as a matter of 
law, unless the adverse party shall 
present opposing affidavits. setting 
forth substantial evidence in denial or 
avoidance thereof. 


“(c) Form of Affidavits; Further 
Testimony. Supporting and opposing 
affidavits shall be made on personal 
knowledge, shall set forth such facts 
as would be admissible in evidence, 
and shall show affirmatively that the 
affiant is competent to testify to the 
matters stated therein. Sworn or cer- 
tified ccpies of all papers or parts 
thereof upon which the party relies 
shall be attached to such affidavits. 
The Court may, in its discretion, per- 
mit affidavits to be supplemented or 
opposed by depositions, oral testimony, 
or other evidence, or may permit fur- 
ther affidavits to be filed at any time, 
or may permit or require any affiant 
to be present in court for examination 
or cross-examination. 


“(d) When Material Facts Cannot 
be Presented by Affidavit.- Should it 
appear from the affidavits of one oppos- 
ing the motion that he cannot present 
by affidavit facts essential to the justi- 
fication of his opposition, the Court 
may refuse the application for judg- 
ment, or order a continuance to per- 
mit affidavits to be obtained or deposi- 
tions to be taken or discovery to be 
had, or may make such other order 
as may be just. 


“(e) Affidavit Made in Bad Faith— 
it appear to the 


Remedies. Should 





satisfaction of the Court at any time 
that any of the affidavits referred to in 
this rule were presented in bad faith, 
or solely for the purpose of delay, the 
Court shall forthwith order that the 
party making or employing them shall 
pay to the other party the amount of 
the reasonable expenses which the fil- 
ing of such affidavits caused him to 
incur, including reasonable attorney’s 
fees, and any party or attorney so 
offending may be deemed guilty of 
contempt of the Court and subjected 
to proper punishment therefor.” 


MERELY “INC.” WON’T DO 





From Associated Industries 
of Kentucky Bulletin of 
December 3, 1936. 





A good member of Associated Indus- 
tries, after reading in a recent Weekly 
Bulletin that one County Attorney is 
on the trail of concerns neglecting to 
make use of the word “Incorporated” as 
required by statute, points out that the 
abbreviation “Inc.” does not fulfill the 
requirements of the law. He reports he 
has known of indictments and fines fol- 
lowing use merely of the abbreviation. 
Added to this testimony may be offered 
No. 1126 in the Attorney General’s Opin- 
ions of 1929, where it is held the full 
word must be used. The Kentucky Stat- 
ute covering the matter is quoted below: 


“Section 576. Word ‘incorporated’ to 
be used by certain corporations—penalty. 
Every corporation organized under the 
laws of this State, and every corpora- 
tion doing business in this State, shall, 
in a conspicuous place, on its principal 
place or places of business, in letters 
sufficiently large to be easily read, have 
painted or printed the corporate name 
of such corporation, and immediately 
under the same, in like manner, shall 
be printed or painted the word ‘Incor- 
porated.” And immediately under the 
name of such corporation, upon all 
printed or advertising matter used by 
such corporation, except railroad com- 
panies, telegraph companies, banks, 
trust companies, insurance companies, 
and building and loan associations, shall 
appear in letters sufficiently large to be 
easily read, the word ‘Incorporated.’ 
Any corporation which shall fail or re- 
fuse to comply with the provisions of 
this section shall be subject to a fine 
of not less than $100 and not more 
than $500.” 
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The Forty-ninth Divorce 


By S. Y. TRIMBLE, IV 
Of the Hopkinsville Bar 


A visitor to this nation remarked that 
though one country magistrate can en- 
tangle a man in the bonds of American 
matrimony, forty-eight courts must untie 
the knot to insure the victim’s permanent 
release. Our visitor is optimistic. Forty- 
nine are required, and the forty-ninth 
decree is the most important of all. This 
forty-ninth decree proceeds from a court 
which assured us in the opening pages 
of the opinion in Haddock v. Haddock 
that it had no divorce jurisdiction, yet 
which by virtue of the ultimate order 
entered in that case became the final 
arbiter of every American divorce decree 
issued on constructive service. Before 
an ex-spouse ventures to attend the call 
of subsequent amorous longings, he first 
should consult with the Supreme Court 
of the United States on the legality of 
his divorce decree. To investigate fed- 
eral divorce jurisdiction is the purpose 
of this paper. 


An historical difficulty besets the di- 
vorce jurisdiction of all courts. The com- 
mon law rules of jurisdiction were cen- 
turies old and firmly embedded in our 
federal constitution before any court ac- 
quired the power to grant divorces. The 
divorce power is legislative in origin 
and was delegated by statute to the ju- 
diciary as late as the nineteenth century. 
In the exercise of this delegated divorce 
power, the courts had to utilize one of 
the only two types of jurisdiction known 
to English law, to wit, in personam or 
in rem. Jurisdiction in personam was 
ineffectual, for the defendant spouse fre- 
quently had moved to another state so 
that personal service was not possible. 
Consequently the notion developed that 
divorce was an in rem proceeding and 
there was evolved the generally accepted 
rule that the domicil of one party and 
the presence of the marriage status, 
which was treated as a thing or the rem, 
were sufficient to confer jurisdiction to 
render a divorce decree. 


Divorce constitutes the dissolution of 
the marriage status, or the rem. Yet 
this particular rem differs radically from 
the normal instance. It is not a tract of 
land capable of being wholly present 
within the boundaries of a state. It is 


like a rubber band, and may possibly 
lie within the confines of a state. How- 
ever it may be stretched, one end resting 
on the Pacific coast and the other re- 
maining on the Atlantic. Where, then, 
is the status? The husband remains in 
New York, the wife lives in California. 
It will not do to say thai part of the 
status is in one place, part in another. 
Status is the relation between two people. 
If you consider only one person, you are 
not considering the status. Like the 
rubber band, if you cut it in two, you 
have not located but have destroyed it. 
Status occupies no space, has no spatial 
properties, but is only a mental concept. 
The fundamental fallacy underlying any 
theory of divorce jurisdiction is the fic- 
tion that the marriage status may acquire 
a geographical location. Yet the courts 
preferred to adopt the fallacy rather than 
modify the jurisdictional concepts which 
were not adapted to divorce procedure. 


This fallacy was not troublesome so 
long as the courts adhered to the rule 
that the wife’s domicil is conclusively 
presumed to follow the husband’s. That 
rule prevented the stretching of the rub- 
ber band and inalterably localized the 
entire status within one state. That is 
the law in England today, but its in- 
justice led to its abandonment in the 
United States. The Supreme Court well 
states the modern rule in Cheever v. 
Wilson (9 Wall. 108): “The rule is that 
she may acquire a separate domicil when- 
ever it is mecessary or proper that she 
should do so.” 


To her separate domicil the wife car- 
ries her portion of the marital status, 
and thus it has acquired its present-day 
unique elasticity. Yet the rules of juris- 
diction are not so elastic. They are a 
part of the federal constitution’s due proc- 
ess clause, and may not be discarded 
so easily as a legal presumption. This 
possibility of the division of the marital 
status sweeps away the foundations of 
the in rem jurisdiction of divorce on 
constructive service. 


The overwhelming majority of state 
courts asserts that the domicil of one 
spouse is a sufficient jurisdictional factor 
to warrant a decree of absolute divorce. 
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This view is most ably espoused in Dit- 
son v. Ditson (4 R. I. 87), in which the 
reasoning is based wholly on necessity 
and social convenience. One hesitates 
to quarrel with the wisdom of the prin- 
ciple that a state should have the power 
to control the status of its own domi- 
ciliaries by dissolving onerous marriage 
ties. Yet the other spouse who is not 
there domiciled, who is not personally 
served, and who has not appeared, has an 
equal interest in that status, as does the 
state of which he is a citizen. As a 
matter of fact, this absent spouse is 
fully protected under modern statutes of 
constructive service. Usually he receives 
better information as to the nature of 
the proceeding if he is constructively 
served than if he were personally sum- 
moned. He has opportunity to have his 
day in court if he will take it. In all 
equity, then, he ought not be heard to 
say that the decree does not bind him 
because the Court, though welcoming any 
defense he may enter, has not the power 
to force him to enter. 


Except for a few states, notably New 
York, Pennsylvania, North Carolina, and 
South Carolina, where divorce is held 
to be an in personam proceeding, this 
salutary rule is the law of the American 
states. Each state will recognize by 
reason of comity and the conflict of laws 
rule a divorce decree granted in a sister 
state where one spouse is domiciled and 
the other spouse is given reasonable con- 
structive notice. Yet no one of these 
states has explained how a court obtains 
jurisdiction in rem to dissolve a status 
half of which admittedly is not within 
its geographical jurisdiction. 

The Supreme Court of the United 
States has assumed the burden of this 
dilemma’s solution by undertaking to 
describe the nature of a divorce decree 
which a sister state is forced to recog- 
nize |:y virtue of the full faith and credit 
clause. Previously that court had made 
its imprint on divorce law by nullifying 
all decrees such as are still commonly 
granted in Nevada. That Reno divorces 
are usually void cannot be doubted. As 
a rule neither spouse is domiciled there, 
though the plaintiff may acquire a resi- 
dence. Therefore Nevada has no juris- 
diction over either end of the status, and 
its decree is invalid even in its own 
courts. In Bell v. Bell (181 U. S. 175) 


and Andrews v. Andrews (188 U. S. 14), 
the tribunal at Washington has ruled 
that if at least one spouse is not domi- 
ciled in the state of the forum, that state 
has not a semblance of jurisdiction over 


the status of either spouse, and its de- 
cree is void for lack of compliance with 
the due process clause of the federal 
constitution. It is to be observed that 
every divorce decree susceptible to such 
a flaw must be taken to the Supreme 
Court for any authoritative decision. For 
that is the only court in the land which 
can say conclusively whether a state 
court has properly interpreted the juris- 
dictional requirements of the federal due 
process clause. 

What does this same court have to 
say when one of the spouses is domi- 
ciled in the state of the forum? There 
are only three pertinent decisions in the 
history of the court. The first case 
is Atherton v. Atherton (181 U. S. 155), 
decided in 1901, two justices dissenting. 
In the Atherton case, the husband and 
wife were domiciled in Kentucky. The 
wife left her husband and became domi- 
ciled in New York. The husband re- 
mained in Kentucky and here secured a 
divorce on the ground of desertion. The 
wife was summoned by the customary 
warning order. Later she sued him for 
divorce in New York where he entered 
his appearance and pleaded his Ken- 
tucky decree in bar. The New York 
court found that the alleged desertion 
was caused by the husband’s cruelty, 
would not recognize the Kentucky de- 
cree, and granted the wife a divorce. 
The husband appealed to the Supreme 
Court of the United States. There it was 
held that New York must accord full 
recognition to the Kentucky decree; ref- 
erence was made to the full faith and 
credit clause; and the New York divorce 
was set aside. The opinion mentioned 
that Kentucky was the domicil of the 
husband and the matrimonial domicil of 
both parties. No definition was attempted 
of matrimonial domicil which then made 
its first prominent appearance in legal 
terminology. 

The decision was favorably received in 
legal circles. Students concluded that 
the Supreme Court had adopted as the 
basis for the application of full faith and 
credit to divorce decrees, the prevailing 
state conflict of laws rule under which 
practically all the states voluntarily were 
recognizing foreign decrees based on the 
domicil of one spouse and reasonable 
constructive notice to the absent spouse. 
Had this interpretation been correct, the 
divorce problem would have been solved. 

In 1906, the Supreme Court rendered 
the decision in Haddock v. Haddock. 
The facts are as follows: The couple 
were married in New York. The hus- 
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band discovered that he had been en- 
trapped in the marriage by his wife’s 
fraud and left her. He later became dom- 
iciled in Connecticut and after twelve 
years secured a Connecticut divorce on 
the ground of the alleged fraud. His 
wife was constructively summoned at 
her home in New York. Fourteen years 
thereafter, she sued him for divorce in 
New York and secured personal service 
on him. The New York court refused 
to admit the Connecticut decree in evi- 
dence and granted the wife a divorce. 
The husband appealed to the Supreme 
Court of the United States and relied on 
the Atherton case. 


That Court reaffirmed the Atherton 
decision and then proceeded to hold that 
the Connecticut decree was not entitled 
to full faith and credit in the New York 
court. The Court stated that the Con- 
necticut decree was valid and binding in 
Connecticut and in any other sister 
state which by reason of comity might 
voluntarily recognize its validity, but 
that the federal constitution did not oper- 
ate to enforce its recognition upon any 
unwilling state. 


Four dissenting justices were unable 
to distinguish the Atherton case. The 
majority distinguished it on the basis of 
matrimonial domicil and declared that 
Kentucky was the matrimonial domicil 
in the Atherton case, while Connecticut 
was not in the Haddock case. The con- 
stitutional rule was stated to be as fol- 
lows: If a decree is granted in a state 
which js the domicil of one party and 
also the matrimonial domicil, the decree 
is valid in all states under the full faith 
and credit clause. If the decree is ren- 
dered in a state which is the domicil of 
only one spouse and not the matrimonial 
domicil and the absent spouse is only 
constructively summoned and does not 
enter an appearance the full faith and 
credit clause gives the decree no effect 
elsewhere but other states may recognize 
or deny its validity as the public policy 
of each may dictate. 


The Haddock case is untenable for 
two reasons. First, is it possible that a 
decree which is valid under the due proc- 
ess clause is not entitled to the protec- 
tion of the full faith and credit clause? 
The opinion says the Connecticut decree 
is valid in that state or in any other 
state which chooses to recognize it. If 
that is true, the Connecticut court must 
have acquired that jurisdiction which 
meets the requirements of the due proc- 
ess clause. Else the decree would be 








void and not capable of recognition by 
any court. Since it is not _void, it must 
be wholly valid. There is no middle 
ground when we are dealing with the 
power of a court to render a judgment. 
We are not concerned with whether the 
decree is erroneous. It may be valid; 
yet erroneous. It may be void, yet cor- 
rect in its statement of the law. If it is 
actually a decree, it is valid. If it is 
void, it is not a decree at all but only an 
unsuccessful attempt to exercise judicial 
power. If void, it is analogous to an 
unconstitutional statute; it never had any 
actual existence and is utterly empty of 
any legal significance. The Court admits 
and, indeed, emphasizes that the Con- 
necticut decree is valid. Yet if the full 
faith and credit clause does not apply to 
valid decrees and judgments, to what 
does it apply? Validity is not divisible 
into degrees. The constitution does not 
say that judgments valid in the first 
degree are entitled to full recognition 
in sister states. The Haddock case has 
established the strangest anomaly in 
modern constitutional law, a valid state 
judgment on which the full faith and 
credit clause of the federal constitution 
does not operate. It must not be forgot- 
ten that this profound and inexplicable 
contradiction lies at the very root of the 
decision. 


Turning now to the merit of the case, 
we are confronted with the definition of 
matrimonial domicil. On that term hinges 
the alleged distinction between the Ath- 
erton and Haddock decisions. At the 
outset, it should be said that the Supreme 
Court has never defined this term which 
probably was originated by that body 
in its Atherton opinion. Commentators 
have been able to suggest only two pos- 
sible meanings. It is said that matri- 
monial domicil means the state where 
both parties were last domiciled as hus- 
band and wife. We should be slow to 
conclude that the Court intended to lay 
down so absurd a proposition. From the 
practical standpoint, why should the last 
state in which the parties happened to 
live together be converted into an ex- 
clusive sanctuary for their divorce pro- 
ceedings? Why should the fact that it 
was their last common domicile invest it 
with the peculiar vigor of solitary juris- 
diction? 

Suppose that a couple is domiciled in 
Iowa at the time of the separation; Iowa 
then is the matrimonial domicil. The 
wife returns to her parents in New York. 
The husband is sent by his employer to 
California where he establishes his home. 
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According to the suggested interpreta- 
tion, neither party could get a divorce 
which would be nationally valid unless 
one of them returned to lowa with the 
intention to establish there a permanent 
home and then obtained a divorce de- 
cree from the courts of that state. Un- 
less driven by unassailable logic, we 
should not acquiesce in an interpretation 
so bereft of any human or social value. 

This interpretation has as little support 
in logic as in ethics. The proposition is 
that at the matrimonial domicil is located 
the entire marital status, and thus it is 
sought to resolve the fallacy, previously 
discussed, which underlies all divorce 
jurisdiction, namely, that the fact of 
domicil of one spouse cannot confer 
jurisdiction in rem over the status of the 
absent spouse. Yet the Supreme Court 
is irretrievably committed to the proposi- 
tion that the innocent wife may acquire 
a separate domicil. If she does so, she 
carries her marital status into the in rem 
jurisdiction of her new domicil. There 
remains in the state of the former com- 
mon domicil only the husband’s portion 
of the marriage status. When we say 


that this former domicil has control over , 


the husband’s end of the status, have we 
not said all? If we also call it the matri- 
monial domicil, what additional control 
over the absent half of the status is es- 
tablished? Absolutely none. The alleged 
matrimonial domicil still has control over 
the husband’s status as it always had; it 
has no control of the wife’s status which 
by hypothesis is elsewhere. In what way 
can the mere utterance of the words, 
“matrimonial domicil,” alter the situation? 
If matrimonial domicil means merely the 
last common domicil of the couple, it 
explains nothing and becomes a deus ex 
machina. Assuredly the Supreme Court 
had something else in mind. 

The other interpretation cf the phrase 
in current favor is that the matrimonial 
domicil is the domicil of the injured 
party who takes with him or her the full 
marital status wherever he or she may 
become domiciled. Thus the innocent 
party could always obtain at his or her 
domicil, a divorce entitled to full faith 
and credit under the Haddock case, for 
the state would be the domicil of one of 
the spouses and have in rem jurisdiction 
over the entire marriage status. 

This rule makes fault a jurisdictional 
fact. A state court must first decide 
which party was at fault in order to de- 
te rmine whether it has jurisdiction. A 
well developed legal principle is that the 
court in which the judgment of a sister 





state is pleaded may determine for itself 
whether the former court had jurisdiction 
and inquire into all facts necessary to 
that jurisdiction. If the second court 
concludes there was no jurisdiction and 
ignores the pleaded judgment, the case 
may be carried to the Supreme Court 
of the United States on the single ques- 
tion as to whether the first court had 
jurisdiction to render the judgment. 
Therefore under this motion of matri- 
monial domicil, the issue of fault would 
have to be litigated through two or more 
state courts and then carried on to the 
Supreme Court to obtain a conclusive 
adjudication as to the validity of the 
first decree. 

In the Atherton case, the Supreme Court 
held that the Kentucky court’s finding 
as to fault affected only the merits, was 
conclusive, and could not be inquired 
into by the New York Court. There- 
fore fault could not have been a jurisdic- 
tional fact. In the Haddock case, the 
Supreme Court declined to consider the 
proof regarding fault though the two 
state courts had disagreed on the issue. 
If fault had been jurisdictional, it would 
have been the Supreme Court’s duty to 
pass on the issue, for it is the only court 
in the nation which can settle such a con- 
troversy between two state courts. 

Unless the Supreme Court overrules 
both the Atherton and the Haddock 
cases, we are precluded from adopting 
the fault interpretation of that elusive 
concept, matrimonial domicil, and must 
await patiently for the Supreme Court 
to make its own interpretation. The 
Court had an opportunity to do so in 
1913 in the case of Thompson v. 
Thompson. The facts were exactly anal- 
ogous to the Atherton case, and the 
Court contented itself with referring to 
its earlier decision and made no attempt 
to expound it. We must reluctantly con- 
clude that if the words ever had a mean- 
ing, it is buried with the five justices 
who delivered the majority opinion in 
Haddock v. Haddock. 

Fortunately that case had been gen 
erally ignored by our state courts. At 
the time of its deliverance it was de 
nounced as “opposed to reason, to author- 
ity, and to morality,” and though that 
is probably true, the opening sentence 
of Mr. Justice Holmes’ dissent contains 
a more discerning comment: “I do not 
suppose civilization will come to an end 
whichever way this case is decided.” 
Those who foresaw legally engendered 
adulterous relations, the illegitimation of 
children, and confusion in titles under- 














we wae wa aS a SC” 


Yves ef 


i= 


i) 


ig 
ve 
st 
rt 
ne 
in 


u1- 
he 
to 
pt 
yn - 
in- 


in 


on 
At 
le 

or- 
hat 
ice 
ins 
not 
and 
dd.” 
red 
. of 
ler- 








KENTUCKY STATE BAR JOURNAL _ 19 





estimated the integrity and strength of 
our state courts. These juridical bodies 
continued blandly in the even tenor of 
their olden ways and consistently upheld 
foreign divorce decrees which did not 
comply with the requirements of Had- 
dock v. Haddock. The Haddock decision 
frequently empowered state courts to 
nullify foreign divorce decrees whenever 
it might appear to the advantage of their 
own citizens to do so. The state judi- 
ciaries have demonstrated that they can 
dispense even-handed justice to resident 
and non-resident alike, without the big 
stick of the full faith and credit clause to 
hammer them into line. 

Nonetheless, divorces are increasing; 
they are involving families of the high- 
est social and political prominence; they 
are adjusting rights to some of the great- 
est fortunes in the land. It is question- 
able how long state courts can resist the 
temptation to utilize their undoubted 
power to ignore foreign decrees which 
do not adjudicate in favor of their own 
domiciliaries who may be involved. If 
any One court ever commences such a 
wholesale nullification and hides behind 
the skirts of the Haddock decision, 





every court will be forced to adopt the 
same policy to defend the rights of its 
citizens, 


No citizen of the United States who 
has obtained a divorce on constructive 
service (unless he comes within the 
Atherton doctrine) and who has not 
prosecuted his case to the Supreme Court 
of the United States can say with assur- 
ance throughout this his own country: 
“I am a single person,” nor can that 
citizen ever remarry with entire impunity 
of conscience. A man cannot claim his 
wife, as his land, .by adverse possession. 
There is no solution other than for the 
Supreme Court to hold that a divorce 
obtained in a state where one party is 
domiciled, with reasonable constructive 
notice to the non-domiciled spouse, is 
entitled to full faith and credit under 
the federal constitution. 


If any man objects that the race would 
then be too favorable to the swift, let 
him answer whether the doctrine of res 
adjudicata and its corollary, the full faith 
and credit clause, are justifiable other 
than as merited peace for the more dili- 
gent disputant. 


Working of the Court of Appeals of Kentucky * 


By W. T. Drury 
Commissioner 


This is an attempt to answer some of 
the questions lawyers and litigants usually 
ask about the working of the Court of 
Appeals. 

The court works in two divisions, each 
of which consists of the chief justice, 
three associate judges, and two com- 
missioners. The Western division is in 
consultation from 1:30 to 5:00 p. m. on 
Mondays and Wednesdays, the Eastern 
division is in consultation at same hours 
on Tuesdays and Thursdays, and the whole 
court is in consultation at the same hours 
on Friday. ‘These names, Eastern and 
Western, are names and nothing else. 
Judge Ratliff, whose home is in Pikeville, 
the most Eastern city in the State, belongs 
to the Western division; Judge Thomas, 
whose district borders on the Mississippi 


*Editor’s Note: This address was prepared by 
Judge Drury to be delivered over the radio, but 
when submitted to the broadcasting officials for 
their approval was rejected because of its lack 
of appeal to the general public, the criticism being 
that its appeal was to lawyers only. 


River, belongs to the Eastern division; 
and any member of the court is liable to 
get a record from any county in the State. 
The only visible effect of these names is 
that when the whole court is sitting, the 
members of the Eastern division sit to 
the east of the chief justice and those of 
the Western division sit to the west of him. 
Any of the other names that have been 
suggested, as first and second or A. and B., 
might connote that one division is in some 
way superior to the other. 


With the exception of the chief justice, 
the members of neither division know 
what the other is doing and first learn of 
it when the opinion appears in the pub- 
lished reports. As a result there is grave 
danger that one division may decide a 
close question one way and the other 
division may decide a similar question 
another way. This imposes upon the chief 
justice constant watchfulness to prevent 
two lines of cases from getting into the 
reports. This is a constant danger and 
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this condition is much to be regretted, but 
until the number of appeals becomes very 
much less this arrangement will have to be 
continued. Because of the great amount 
of work which the chief justice must do 
the smaller records are assigned to him. 
The other records are arranged in bundles, 
of 10 records each, by the sergeant at 
arms. In doing this he endeavors to get 
these bundles of the same size, putting 
some big ones and some little ones in each 
bundle. Still each member of the court 
has an idea that he gets more than his 
share of the big ones. 

Let us follow one of these cases through 
the court. First, the member to which it 
was assigned studies the record and the 
briefs and learns what the issues are, what 
the evidence is, what alleged errors are 
complained of, and makes a study of the 
applicable authorities. 


There is no set method followed in doing 
this. Each member follows the method 
that he, by experience, has learned is best 
for him. The member talking to you now 
usually turns first to the judgment and 
reads it, after which he considers the 
motion and grounds for a new trial, if it 
is a criminal or a common law case. 
Then he looks to see if there is a cross- 
appeal. If there is, then he knows both 
sides are dissatisfied, and he must look 
for alleged errors affecting either of the 
parties. If there is no cross-appeal, then 
it is not necessary to look for errors affect- 
ing the appellee. Now he is ready to 
read the record and that is usually read 
in the order that it was made, first the 
pleadings, then the evidence, then the 
briefs. He has ascertained in this way 
what is relied on for reversal and is 
ready to examine the applicable authorities, 
with which he endeavors to familiarize 
himself. When he has done this he is 
ready to state the case. 


All these things he states to his division 
at its next consultation, just as impartially 
as he can. Different views sometimes 
result as to some of the alleged errors, 
and the parts of the record bearing upon 
them are read to the division. Frequently 
lively debates result and authorities are 
brought out to support these different 
views, so that before the case is decided 
the consultation table is often practically 
covered with books. If the division is 
able to agree unanimously to affirm or re- 
verse the judgment, the record is returned 
to the member who had it to prepare 
the opinion. If the division is unable to 
agree unanimously the case is sent to the 
full bench. There the case is stated again, 
and the discussion is reopened. After the 


different views have been presented a vote 
is taken and here the votes of a majority 
of the judges control; the record goes 
back to the member who first had it for 
the preparation of an opinion to meet the 
views of this majority. 


The member who has the record then 
writes the opinion as soon as he can and 
at the next meeting he reads it to his 
division. Again the division must agree 
unanimously. Frequently changes are 
suggested. If these are minor changes 
they are made then and there. If many 
changes are made it may be necessary that 
the opinion be rewritten. It sometimes 
happens that the member who has the case 
meets with unexpected difficulties in writ- 
ing the opinion or he may become doubt- 
ful of the correctness of the court’s con- 
clusion and he has to bring the case back 
and state his difficulties. Usually the 
court is able to iron out these matters for 
him, and he is then able to finish the 
opinion, but it sometimes happens that the 
court concludes it is wrong and directs 
a different opinion to be written. When- 
ever four judges agree upon an opinion 
it is then delivered as the opinion of the 
court. A dissatisfied litigant now has 30 
juridical days in which to file a petition 
for a rehearing or a petition to modify or 
extend the opinion. Such petition, the 
response thereto, the attacked opinion, and 
the record are now sent to a judge other 
than the one who wrote the opinion, where- 
upon he studies it and states it at the first 
meeting he can. The debate is now re- 
opened and frequently is quite lively and 
protracted. If four judges agree that the 
opinion is wrong, it is withdrawn and a 
new opinion written, or they may agree 
that though the general result is right, 
it is better to modify the opinion; when 
that is done the petition for rehearing is 
overruled. 


There were filed last year 216 petitions 
for rehearing. Many of these brought 
about only a modification or extension of 
the opinion but in 24 cases the opinions 
were withdrawn, new opinions delivered, 
and directly opposite results were reached. 


Many lawyers treat the opinion not as 
the opinion of the court but as the opinion 
of the member who wrote it. Of course 
the language is his, but it is the court’s 
opinion; sometimes the member writing 
it does not thoroughly agree with what he 
is writing, yet the losing attorney often 
blames the writer for the result, and makes 
no effort to conceal his feelings. In a 


recent case the member who wrote an 
affirming opinion brought the case back 
three times and tried, without success, to 
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get the court to reverse the judgment; yet 
the appellant’s petition for rehearing was 
filled with abuse of the member who had 
written the opinion, thus attacking the only 
friend which appellant had when the case 
was under consideration. 


Many lawyers and litigants have the 
idea that petitions for rehearing receive 
scant consideration. They should know 
human nature better than that. Such 
petitions are handled by some judge other 
than the one who wrote the opinion. We 
are all prone to find fault with work done 
by someone else. If this judge can find 
some error or omission on the part of the 
writer of the opinion, it is a source of 
gratification to the pride of the reviewing 
judge to point it out, for that shows he 
is more careful than his fellow. The re- 
viewing judge will never omit to do this 
if he can. That is as it should be. Emu- 
lation is the mother of perfection. If ne 
one would strive to surpass his fellow there 
would be no progress in the world. Out 
of such a desire has come all the progress 
which man has made, and out of such emu- 
lation there have come many material 
improvements in the opinions of this court. 
Sometimes, however, no change is made 
in the opinion and then the losing attorney 
and his client are sure their petition for 
rehearing was never read. One attorney 
had a cover of lurid red put upon his 
petition for rehearing and on handing a 
copy to a member of the court, remarked: 
“Here is one petition that will be red.” 


Recently a division was unable to agree 
upon the disposition of a petition for re- 
hearing. It went before the full bench, 
where it was considered and debated from 
time to time for 15 months. The court 
would consider the case for an hour or so, 
then it would be laid over to give time 
for more study of the question, then it 
would be taken up and debated again, then 
laid over for someone else to read the 
record, then taken up again and so on until 
it finally resulted in a four to three vote 
to uphold the opinion, yet all that appears 
on the order book i is, “Petition for rehear- 
ing overruled.” The men who prepared 
that petition for rehearing could probably 
never be made to believe it received any 
consideration, yet they had their champions 
who held out for 15 months, and did 
valiant battle for them to the last. More 
time is consumed in the consideration of 
the average petition for rehearing than is 
given to the consideration of a case 
originally. That brings up the question: 
“How much time is given to it originally?” 

In the last three terms of the court 
there were 35 weeks. We must leave out 


the last week of each term for that is 
devoted to full bench matters and to the 
reading of opinions. That left 32 weeks 
for consultations. We cannot count the 
time spent in consultation on each Friday 
afternoon as the cases then considered 
had already been considered by a division. 
That left four consultation days per week, 
or 128 days in the three terms. We must 
deduct three days lost in November when 
members went home to vote and one day 
for Thanksgiving, so we have 124 days 
left. We were in the consultation room 
3% hours, but more than a half hour, on 
the average, was consumed each day by 
injunction cases, attachment cases, and other 
similar matters, and we did well to get 
in three hours consultation per day, which 
gave us 372 hours; reducing this to 
minutes, we had 22,320 minutes. We dis- 
posed of 831 appeals and 216 petitions 
for rehearing, or a total of 1,047 matters 
in those 22,320 minutes; by simple division 
it will be seen the average time given to 
each case was 21 minutes. 


It is useless to argue that this is too 
little time, but it is all the time we can 
give and keep up with the docket. From 
this, lawyers should learn to start their 
briefs by a short succinct statement of the 
facts involved and cases in point; thereby 
the member of the court stating the case 
will have to consume as little time as 
possible in his statement and leave as much 
time as possible for debate. 


_ It may be that when a case is stated one 
judge may get an impression that differs 
from that of his fellows. If he does, the 
brief should be so clear and succinct that 
he can grab it and at once give to his 
fellows a clear view of the matter as he 
sees it. Many attorneys have learned this 
and their points and authorities will read 
like this :— 

“Facts—page 1.” 

“Claim barred by limitation—page 6.” 

“Contract against public policy—page 11.” 

Other lawyers will file a 90-page brief, 
and in their list of points and authorities 
say simply, “The court should have di- 
rected a verdict for defendant,” and never 
give any reference to the page in the 
brief where that is discussed. It would 
be fine if your champion had time to 
turn through your 90-page brief and find 
what you have to say, but perhaps your 
adversary’s brief is so clear and so well 
indexed that it is easy to find what is in 
it and the other members of the court have 
already found it and are reading it to your 
champion. Before your champion has been 
able to find what you have to say the 
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other judges are demanding a vote and 
your champion gives up and votes with 
them because he has not been able to 
find in your brief where you have treated 
the point which impressed him. 


Do not copy a lot of evidence in your 
brief. The court is going to read the 
evidence from the record, so merely state 
the substance of it in your brief and give 
the page and question where it may be 
found, as p. 47, Q. 31. 


Often parties ask how much time the 
member writing the opinion gives to each 
case. The man talking to you now has 
kept count of that and the average time 
he has given each case has been 21 hours 
and 10 minutes. You need not say this is 
too little. We know it is, but again it is 
all the time we can give and keep up with 
the docket. We are in court 14 hours per 
week. We are supposed to write 2 cases 
per week, which consume 42 hours and 20 
minutes. Now add to this the 14 hours 
of court time, 30 minutes daily for inter- 
ruptions, and you have 59 hours and 20 
minutes. There are only 6 working days 
per week, hence we work practically 10 
hours per day, which is about the limit 
of human endurance. We have not been 
able to learn the number of opinions 
written by the courts in Oklahoma, but 
we have obtained the average number of 
opinions written by all other courts in the 
United States in 1934. It was 224. That 
year your own court wrote 849. Not only 
does this court turn out more opinions than 
any other court in the United States, but 
it writes 3.8 times as many opinions as 
the average of all the others. 

There are 11 courts in the United States 
that with all their work put together wrote 
56 fewer opinions in 1934 than this court 
did, and there are 47 courts, no one of 
which wrote one-fourth as many opinions 
in 1934 as this court did. 


It is because of the great volume of 
work which this court must do that 
motions for oral arguments must often be 
overruled. That is why you are asked to 
statz your facts in your briefs tersely and 
clearly. The court does not know your 
facts, so state them briefly. Do this also 
in your petition for rehearing for often 
your petition for rehearing reaches a mem- 
ber who has never heard of your case; 
without some statement of the facts, it is 
meaningless to him. The judge, to whom 
your petition for rehearing has been sent 
for review, has the record, opinion, and 
all other papers, and can easily learn the 
nature of your case, but the other members 
do not have that information before them. 





Not only must this court work under 
pressure such as has been told you, but 
it works under conditions of which the 
average lawyer has no conception. Few 
lawyers undertake to work in the same 
room where a typewriter is in operation, 
yet, there is only one judge who has a 
separate room for the use of his secretary. 
All the others work in the same room with 
their secretaries, and none of these use 
noiseless typewriters. So considering all 
this din, haste, volume of work, and the 
circumstances under which it is done, is 
it not remarkable that our work is done 
as well as it is? 


When Judge Rollin Hurt was Chief 
Justice of the Court of Appeals he as- 
signed to one of our mountain counties 
as a special judge a very prominent mem- 
ber of the Kentucky Bar. This lawyer 
was learned in the law and was what is 
known as “a good lawyer.” He had 
one besetting weakness. It was a cold 
disagreeable day when he went to his 
assignment and in order to lessen his 
misery he commenced to imbibe freely, 
by the time he reached the courthouse 
he was pretty well lit up. , The case he 
was to try was a very important equity 
case consisting of many hundred pages 
of deposition. When the record was 
handed to him he looked at it askance 
and said, “Mr. Clerk, get me a pair of 
scales, this is one case in which justice 
will be done.” The Clerk produced the 
scales. The Special Judge separated the 
plaintiffs and defendants depositions and 
weighed them. Then he remarked, “The 
evidence for the plaintiff outweighs the 
evidence for the defendant and judgment 
will therefore be entered for the plain- 
tiff.” This case was appealed and af- 
firmed. 





When charged with being drunk and 
disorderly, and asked what he had to say 
for himself, the prisoner gazed pensively 
at the magistrate, smoothed down a rem- 
nant of gray hair, and said: “Your honor, 
‘Man’s inhumanity to man makes count- 
less thousands mourn.’ I’m not so de- 
based as Swift, as profligate as Byron, 
and as dissipated as Poe, as debauched 
as x 





“That will do!” thundered the mag- 
istrate. “Ten days! And officer, take a 
list of these names and run them in. 
They’re evidently as bad a lot as he is.” 
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To the Lawyers of Kentucky: 


Arrangements have been made with the State Librari- 
an and the Standard Printing Company, of Louisville, 
whereby you may obtain, within the next thirty days, 
Acts of Extraordinary Session of the Legislature at a 
cost of approximately $1.50. 


ays 


This copy of the Acts will take the place of any Sup- 
plement to the Kentucky Statutes offered to you by any 
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L. B. ALEXANDER, Chairman, 
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The Matter of Memoirs 


By ALvIn E. Evans 


Dean University of Kentucky 


The sources of much valuable legal 
history for Kentucky are passing from 
us forever with the passing of our older 
lawyers. Mr. Porter, of the Barren 
County bar, told a thrilling story of his 
early experiences some years ago at the 
annual bar meeting. A distinct effort 
ought to be made to induce our lawyers, 
especially the older ones, to prepare their 
memoirs. This English practice does 
not seem to have been followed to any 
considerable extent among us. If these 
memoirs should contain an account of 
the cases, showing interesting or novel 
points of law or procedure involved, the 
decisions on them, the cases relied on 
and books used, the way records were 
kept, interesting applicatiors of equity, 
etc. much valuable history would be 
preserved. 


Sergeant Ballantine in “Some Experi- 
ences of a Barrister’s Life” relates inti- 
mate incidents in his early training, his 
preparation for, and call to, the bar. 
Also his impressions of places, persons, 


and incidents well removed from what is 
strictly law. 

Then he tells of the commencement 
and early performances of his profes- 
sional life, and ultimately of his advance- 
ment in professional status. Through- 
out, however, are entertaining accounts 
of tradesmen, fellow-barristers, clients, 
and judges; and of friends, authors, il- 
lustrious visitors. The account of his 
career and the practices of his profes- 
sion are set in a story of the full life of 
his time—economic, political, social, ar- 
tistic. There are famous trials recounted, 
with glimpses into personalities not evi- 
dent from a reading of reports; and 
speculation upon the controversial ques- 
tions of the day, such as juries, vivi- 
section, etc. In the course of his travels 
in America and Switzerland, he tells of 
impressions of peoples, customs, and 
modes of life. 

I wish we might induce Kentucky 
lawyers to tell in their own way their 
own experiences. 














JUDGE BASIL RICHARDSON, OF 
THE COURT OF APPEALS, 
DIES AT HIS HOME IN 
GLASGOW 


Judge Basil Richardson died at his 
home jn Glasgow, about one o'clock, 
January 25th. Judge Richardson was 
seventy-two years old and had served 
six years of his eight-year term as a 
judge of the Court of Appeals. At the 
beginning of the present year, Judge 
Richardson was elected by the Court as 
Chief Justice but fate decreed that he 
was not to serve as such. Judge Richard- 
son was a native of Monroe County but 
the major portion of his life was spent 
at Glasgow in Barren County. Before 
his election to the Court of Appeals he 
had served in the Kentucky Senate and 
had served as Circuit Judge of the tenth 
Judicial District. 

Judge Richardson was taken ill last 
fall. He spent several weeks at Hot 
Springs, Arkansas, in an attempt to re- 
gain his health. 

He was a good lawyer, a profound 
judge, and a tireless worker. 





VIRGIL BAIRD APPOINTED TO 
STATE BENCH 

Governor A. B. Chandler, on February 
3rd, appointed Judge Virgil H. Baird, 
Glasgow attorney, Judge of the Ken- 
tucky Court of Appeals for the Third 
District. He fills the position left vacant 
by the recent death of Judge Basil 
Richardson, Baird’s former law partner. 

Judge Baird is a former member of 
the House of Representatives, serving 
two terms. His first was in 1902, and in 
1932 he was again elected. He also 
served during special sessions in 1903 
and 1933, 

The new judge’s appointment is effec- 
tive until the November election. The 
candidate elected at that time will fill 
out the unexpired term of Judge Richard- 
son, which had two more years to run 
at the time of his death. 

The Appellate Court member was born 
on a farm in the southern part of Barren 
County in 1862. In 1887 he was gradu- 
ated from the Glasgow Normal School 
with an A. B. degree. He studied law 
in Woodbury, Tenn., and began practic- 





ing in Southern Kentucky in 1887 after 
being admitted to the bar in Tennessee 
and Kentucky. He was a partner of 
Judge Richardson for 21 years. 


The law firm of Robinson & Kauffman 
of Lancaster has been dissolved. This 
partnership has been in existence for ten 
years. Both members of the firm will 
continue to practice at Lancaster. 


ATTORNEY R. D. BIRD delivered 
the address of welcome at the annual 
Commercial Club banquet at Mt. Vernon 
on January 19th. 


JUDGE B. F. DENHAM, of Tompkins- 
ville, was visited by the Monroe County 
Bar Association on the occasion of his 
75th birthday on January 19th, at Tomp- 
kinsville. Judge Denham was presented 
with a gold watch by the Bar Associa- 
tion as a token of their friendship. 


MR. FRANCIS UTLEY has been ap- 
pointed County Judge of Lyon County 
to fill the unexpired term of the late 
Judge E. R. Scillian. 


Every County Judge elected in Jeffer- 
son County since 1897 is still living. 


The lawyers of Fulton County held 
a meeting in the courthouse, January 
18th, and elected Steve Wiley as their 
representative to represent the Fulton 
County lawyers in all matters coming 
before the State Bar Association. 


JUDGE R. H. WINN of Mt. Sterling 
addressed the law students of the Uni- 
versity of Kentucky on January 12th. 
His subject was the “Execution of Wills.” 


MR. WILL O. HAYS, attorney of 
Somerset, died January 14th in St. 
Joseph’s Infirmary, Louisville, after a 
brief illness. 


ATTORNEY MARVIN PATE, of the 
Madisonville Bar, was married to Miss 
Ruth McNeill of Providence, Ky., on 
January 9th. 


The firm of Eaton & Boyd of Paducah 
has been dissolved. Mr. W. V. Eaton 
and Mr. Charles Warren Eaton will en- 
gage in the practice at Paducah under 
the firm name of Eaton & Eaton. 
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MR. W. L. PORTER has donated his 
library of around 400 books to Barren 
County for the use of the Barren County 
Bar. At the last term of the Barren 
Circuit Court, Mr. Porter argued a ques- 
tion of law before the court. Judge Por- 
ter is 95 years old and the oldest prac- 
ticing lawyer in the state. 


ATTORNEY B. P. WHITE of Clay 
City has moved his law office from the 
Mountz Building to the Mann residence. 


JUDGE R. C. TARTAR of Somerset 
made the principal talk before the Rotary 
Club at Somerset on January 12th. 


JUDGE IRA D. SMITH was stranded 
by water in Hopkinsville, January 26th, 
and for this reason was unable to open 
the Cadiz Circuit Court. 


MR. T. T. FORMAN, senior member 
of the law firm of Forman & Forman, of 
Lexington, died at the home of his 
daughter in Akron, Ohio, on January 
26th. Mr. Forman was 84 years old and 
had not been engaged in active practice 
fcr about 2 years. 


MR. J. B. OWSLEY, attorney of Stan- 
ford, Ky., has announced his candidacy 
for County Attorney. 


The last issue of the Journal on page 
37 carried a news item advising of the 
death of Mr. R. G. Low, Pineville at- 
torney. This was an error and we are 
glad to correct it. Mr. William Low, 
father of R. G. Low, it was who died. 
Mr. R. G. Low is an active member of 
the Middlesboro Bar. 


MR. F. M. DAILEY died on Decem- 
ber 20, 1936. He is survived by his wife 
and son, Frank Dailey, Jr., a student in 
the College of Law, University of Ken- 
tucky. Mr. Dailey was born January 25, 
1874, in Sturgin, Mo. He has held the of- 
ficé of City Prosecutor of Frankfort, Ky.; 
County Attorney of Franklin County and 
has been City Attorney of Frankfort 
since 1924, 


ALLEN & CLARKE, a law firm with 
offices in the Home Life Bldg., has been 
formed and consists of Judge Lafon 
Allen and Oldham Clarke. Mr. Clarke in 
becoming a member of this firm resigned 
as Assistant United States District At- 
torney for the Western District of Ken- 
tucky. 





LAFON ALLEN, of Louisville, Ken- 
tucky, was a delegate of the Kentucky 
State Bar Association to the Mid-Winter 
Conference of the House of Delegates 
of the American Bar Association held 
in Columbus, Ohio, on January 5th, 6th, 
and 7th. 


A banquet was held by the Lexington 
Bar Association on January 4th in Lex- 
ington, Ky., in honor of the Judges and 
Commissioners of the Court of Appeals. 


MR. A. F. STIEFVATER, of the 
Jefferson County Bar, has been elected 
supreme clerk of the Phi Beta Gamma 
Legal Fraternity. 


MR. W. E. NICHOLS, of the Fayette 
County Bar, has been elected President 
of the County Judges Association of 
Kentucky. Other officers elected were: 
Judge W. O. Soyars of Hopkinsville, 
Vice-President; Judge A. M. Gross of 
Hazard, Secretary, and Judge C. T. Brad- 
bury of Shepherdsville, Treasurer. 


MR. JOE B. WILLIAMS was sworn 
in as a member of the Todd County 
Bar, December 9th. Mr. Williams is 24 
years old and was graduated from the 
University of Kentucky in June, 1936. 


More than 100 applicants took the fall 
examination before the Board of Bar 
Examiners at Frankfort. 


MRS. LINDA PAYNE KERR died 
December 12th at her apartment in 
Washington. Mrs. Kerr was a native of 
Lexington and she was the wife of Judge 
Charles Kerr, Washington attorney and 
formerly Federal Judge of Panama. 


MR. LESTER HOGGE has been 
elected the Democratic Chairman of 
Rowan County. Mr. Hogge practices at 
Morehead. 


MR. ERROL DRAFFEN, of the 
Harrodsburg Bar, spent the early part 
of the winter on a hunting trip to Ash- 
burn, Georgia. He reported a plentiful 
supply of game. 


ATTORNEYS WILLIAM E. MOR- 
RIS, ROBERT T. HICKMAN, JR.,, 
and JAMES R. WESTERFIELD, of the 
Jefferson County Bar, and Lawrence S. 
Hail of the Pulaski County Bar were 
introduced to the Court of Appeals and 
administered the attorney’s oath in De- 
cember. 
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On December 4th, when Chief Justice 
William Rogers Clay called upon James 
B. Meadows of the Newport Bar for a 
motion, Mr. Meadows said, “Your Honors, 
I present Miss Kathryn Ebert, Campbell 
County’s prettiest and newest attorney.” 
The oath of office as attorney was ad- 
ministered to Miss Ebert. 


JUDGE L. G. MATTHEWS, of Ghent, 
died in November of injuries suffered 
by being struck by an automobile. He 
had been police judge of Ghent for 30 
years. 


JUDGE H. R. DYSARD, of the Ash- 
land Bar, was the principal speaker at a 
testimonial dinner given in the early part 
of the winter in honor of Col. D. F. 
Forgey. 

JUDGE ALEX L. RATLIFFE, of 
the Court of Appeals, has been elected 
Chief Justice to succeed Judge Basil 
Richardson, deceased. Judge Richardson 
was elected but death denied him an 
opportunity to serve. 


JUDGE EDWARD T. DICKSON, of 
Cincinnati, was the principal speaker at 
the Kenton County Jackson Day Dinner, 
January 9th. 


ATTORNEY BRUCE MORFORD 
has resigned his position with the De- 
partment of Revenue at Frankfort and 
has returned to Carlisle to resume the 
practice of law. 


MR. WILLIAM H. WESTOVER, son 
of Judge J. H. Westover of Owenton, has 
been elected City Attorney of Yuma, 
Arizona. 


MR. THOMAS HIRSCHFELD acted 
as county judge of Campbell County dur- 
ing January and February. 


ATTORNEY ABEL HARDING, of 
Campbellsville, has refurnished and en- 
larged his law office. 


JUDGE CHARLES E. BARNETT, of 
Madisonville, was the chairman of the 
Annual President's Birthday Ball at 
Madisonville. 


JUDGE WILLIAM ROGERS CLAY, 
of the Court of Appeals, entered upon his 
third term as a member of the Court 
January 4th. 


A request for pictures of well known 
Kentucky lawyers from colonial days to 
the present, has been made by Dean AI- 
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vin E. Evans, of College of Law of the 
University of Kentucky. Pictures sub- 
mitted by attorneys and other interested 
persons, will be hung in the new law 
building which is now being constructed 
on the University campus. 


ATTORNEY WILL R. SPECK, of 
Bowling Green, delivered an address at 
the fifty-fourth anniversary of the Mod- 
— Woodmen of America, December 
28th. 
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JUDGE AND MRS. R. C. P. 
THOMAS, of Bowling Green, were visit- 
ing their home folks during January. 
Judge Thomas is United States Judge at 
Panama. 


MR. J. D. BUCKMAN, who has been 
Circuit Court Clerk of Bullitt Count 
the past three years, has resigned his of- 
fice and has opened an office for the 
general practice of law in the Pioneer- 
News Building at Shepherdsville. 


MR. RICHARD GARNETT, of the 
Barren County Bar, and Miss Zeba 
Nuckols of Glasgow were married De- 
cember 27th. Mr. Garnett was the last 
seretvng bachelor of the Barren County 

ar. 


The Henderson County Bar Associa- 
tion held a memorial meeting January 
7th in honor of the late Robert D. Vance. 
Mr. Vance died last summer. 


The Bowling Green Bar Association 
has elected the following officers for the 
current year: Will R. Speck, President; 


Joe S. Garman, Vice-President, and 
Marshall Funk, Secretary. 


The Lexington Bar Association has 
elected the following officers for the en- 
suing year: S. S. Yantis, President; 
Robert H. Hays, First Vice-President; 
Anthony W. Thompson, Second Vice- 
President; Rufus Lisle, Secretary, and 
Strother Kiser, Treasurer. 


MR. FARLAND ROBBINS, of the 
Mayfield Bar, has announced that he will 
be a candidate for County Attorney in 
the August Primary. 


MR. HARRY R. LAIR has opened 
a law office in the M. Goldberg Bldg., at 
Cynthiana. Mr. Lair is a graduate of 
the University of Kentucky and the Jef- 
ferson School of Law. 


At the annual meeting of the Kenton 
County Bar Association, held December 
12th, the following officers were elected 
for the year 1937: President, J. M. Cush- 
ing; Vice-President, C. A. Shroetter; 
Secretary, Charles S. Furber, Jr.; Treas- 
urer, O. K. Roetkin. 
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There were 73 applicants for admis- 
sion to the bar who took the bar exami- 
nation at the mid-winter session of the 
State Board of Bar Examiners. 


JUDGE RICHARD PRIEST DIETZ- 
MAN, of the Jefferson County Bar, was 
the principal speaker at the annual din- 
ner of the District Bar Association held 
at Covington, December 19th. 


SENATOR ALBEN W. BARKLEY 
was initiated as an honorary member of 
the Henry Clay Chapter of Phi Alpha 
Delta legal fraternity at the University 
of Kentucky, December 15th, at Lexing- 
ton. 


JUDGE KINDRICK ALCORN, of 
Stanford, was the guest speaker of the 
Lancaster Rotary Club on December 
17th. 


JUDGE O. H. POLLARD, of the 
Jackson Bar, died January 29th at the 
Good Samaritan Hospital at Lexington. 


MR. LEONARD J. CRAWFORD, of 
the Newport Bar, and a member of the 
State Bar Association Commission, has 
been very ill in Christ Hospital, Cincin- 
nati, but is reported to be improving. 


MR. R. L. VINCENT, of the Williams- 
town Bar, has moved his office from the 
courthouse to the Wigginton Building 
in Williamstown. 


The Commonwealths Attorneys Asso- 
ciation, at its meeting in Louisville in 
December, elected the following officers 
for the ensuing year: President, John 
W. Walker, of Irvine; Vice-Presidents, 


Murray Smith of Richmond and B. T. 
Rountree, of Bowling Green; Secretary- 
Treasurer, Herman A. Birkhead, of 
Owensboro. 


BEN B. MORRIS, of the Wickliffe 
Bar, has moved his ‘office to the new 
building next to Dr. Russell’s office in 
Wickliffe 


GUY BRIGGS, of the Frankfort Bar, 
has been elected city attorney of Frank- 
fort to finish the unexpired term of 
Frank M. Dailey, deceased. 


The Glasgow Bar Association had a 
Christmas Banquet for the families of 
its members December 28th. 


MR. NELSON RODES, of the Dan- 
ville Bar, addressed the Rotary Club at 
Harrodsburg on the Social Security Act, 
January Ist. 


MR. HOUSTON L. WOOD, of Mays- 
ville, was administered the oath as an 
attorney at Maysville, December 28th. 
Mr. Woods is now a senior in the Law 
Department of the University of Michi- 
gan. 


MR. A. CHAUNCEY NEWLIN, of 
Ft. Thomas, is now with the law firm of 
White and Chase in New York City. 


MR. M. C. MINOR, of the Boyle 
County Bar, has been elected President 
of the Farmers National Bank of Dan- 
ville. 


DR. JOHN A. SNOWDEN, JR., has 
been appointed Master Commissioner of 
the Clark Circuit Court by Judge W. J. 
Baxter. 
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MR. V. C. SWEARUNGEN, a native 
of Pulaski County, has been appointed 
assistant attorney general of the State 
of Michigan. 


MR. W. H. W. REYNOLDS, of Stan- 
ford, has moved his law office to the 
Wearen Building on East Main Street 
and Attorneys Baker and Baker have 
moved their office into Mrs. Wearen’s 
Building on Lancaster Street. 


CONGRESSMAN GLOVER Hi. 
CARY, of the Owensboro Bar, died in 
a hospital in Cincinnati, December 5th. 
Mr. Cary was 51 years old and was a 
former law partner of Bar Commissioner 
A. D. Kirk of Owensboro. The Bar 
Association of Owensboro held a memo- 
rial service in his honor. 





An applicant for admission to the bar 
gave the following answer to a question 
involving a suit for libel arising out of 
an editorial concerning a candidate for 
political office: 

“Dirty’ is a term that is extremely 
common in speaking of candidates for 
office—in fact, the term has lost any 
real meaning because it has been ap- 
plied so often and so much, and is to be 
expected in a political campaign. 

“When anyone is running for office. 
they let down the bars to slander and 
libel. 

“The flaw does not allow persons to 
collect damage for libilious (sic) re- 
marks when parties are running for 
political office. The reason, of course, 
is that all the polititions (also sic) would 
be in court right after election. 

“He was of the opposite political faith 
and malice will be presumed.” 





This happened in a Southern Kentucky 
County in the days before the typewriter, 
when all pleadings were in the hand- 
writing of the attorneys. A lawyer of 
very great ability in jury trials had as 
an adversary a lawyer from a much 
larger city. This visiting lawyer by his 
every manner was seeking to impress 
the Court and his fellow attorneys with 
his profound learning. He prepared and 
filed a pleading written in a language 
unintelligible to the old time local lawyer. 
The older lawyer studied the pleading 
carefully then withdrew to a small side 
table and wrote industriously for twenty 
minutes. All he wrote was to make 
some meaningless marks over the paper. 


This was filed and handed to the visitor 
who when he looked at it said, “I can’t 
read this.” The older lawyer replied 
“Neither can I read yours,” “But mine 
is written in Latin,” said the city lawyer, 
to this the local attorney replied, “Mine 
is written in Chocktaw.” 





A very prominent member of the Jef- 
ferson County Bar, who has now passed 
on, at one time had a matter coming up 
for oral argument before the Court of 
Appeals. The time set for the argu- 
ment arrived, but the Jefferson County 
attorney had not appeared. The Court 
heard the opposition and adjourned. 
Some thirty or forty-five minutes later 
the Jefferson County attorney appeared 
and sought to have the matter reopened. 
In support of his motion to reopen the 
matter he said, “My tardiness, your 
honors, was caused by circumstances be- 
yond my control and could not have been 
by me foreseen. I came to Frankfort 
on the C. and O. scheduled to arrive in 
plenty of time; the train was late, and 
the C. and O. Railroad Company should 
be blamed rather than myself.” 

To this the Court replied, “The at- 
torney will please be aware that the C. 
and O. Railroad Company is not running 
this Court.” 

Then quick as a flash the attorney re- 
plied, “very well, your honor, next time 
I will come on the L. & N.” 





“It seems to me that $100 is a very 
exorbitant fee for obtaining a divorce.” 


“It is our usual charge, sir, when the 
suit is not opposed. It is more if there 
is Opposition to overcome.” 


“But I paid the minister only $10.00 for 
marrying me. Your charge seems out 
of proportion to his.” 

“It does not seem so to me, sir. Just 
compare the relative benefits arising from 
the respective services.” 





The jury had found the defendant 
guilty of burglary. 

“Have you anything to say before I 
sentence you?” asked the Judge. 

“Only that I’m not guilty,” replied 
the defendant, “and that I object to 
being identified by a fellow who had his 
head under the bedclothes all the time 
while I was in the room.” 
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Lawyer—“Did you kill your cousin 
only, and no other member of the fami- 
ly?” 

Prisoner—“Yes, only my cousin.” 

“What a pity! Had you but murdered 
the whole family, I might have got you 
off on a plea of emotional insanity.” 


“You are in the vaudeville business, I 
believe?” inquired the lawyer. 

“Yes, sir,’ was the prompt reply. 

“Is not that rather a low calling?” de- 
manded the lawyer. 

“I don’t know but what it is, sir,” re- 
plied the minstrel; “but it is so much 
better than my father’s, that I am rather 
proud of it.” 

The lawyer inquired—“What was your 
father’s calling?” 

“He was a lawyer.” 


A story is told of a lady jury that 
had been out for hours. The judge 
looked tired, the clerk yawned, and the 
lawyers slept. 

And then, quite unexpectedly, the jury 
announced it was ready to report, and the 
twelve ladies filed in. 

“Have you agreed upon a verdict?” the 
judge demanded. 

The forelady smiled. “We have agreed 
upon twelve verdicts, your honor,” she 
told him, in her flutelike voice. 

“You are discharged,” roared the judge. 


Illustrating the oft repeated advice 
“Don’t ask too many questions!” The 
defendant was charged with mayhem 
and was being defended by two attor- 
neys; one of long practice, the other 
only beginning his professional career; 
the older lawyer was examining the 
witness. The specific charge was that 
the defendant had bitten off a part of 
the ear of the complainant. 

This is the examination. 

Did you see this fight? 

Yes, sir. 

Did you see the defendant bite the 
complainant’s ear? 

I did not. 

What was the condition of the ground 
where the fight occurred? 

It was covered with sharp stones and 
tree roots, 


Were the combatants down on the 
ground? 

They were. 

Might not the complainant’s ear have 
been injured by being cut on some of 
the stones or tree roots? 

It could have happened that way. 

That is all. 

The younger lawyer nudged the older 
one and whispered to him, “Ask him if 
it didn’t happen that way.” The older 
lawyer hesitated. The younger one in- 
sisted, “go ahead, he will say it did.” 

The older lawyer then resumed. 

Isn’t it a fact that this man’s ear was 
injured by coming in contact with those 
sharp stones or the root of a tree? 

Well, I would have thought so if I 
hadn’t seen the defendant spit the piece 
of ear out of his mouth. 


This happened in the Fayette Circuit 
Court when a witness was being ex- 
amined in a criminal case: 

Attorney—What time did this occur? 

Witness—At twenty minutes to four. 

Are you sure? 

Absolutely. 

Now tell us how you set the time at 
twenty minutes to four? 

By placing the long hand at eight and 
the short hand at four. 


é At a meeting of the executive 


committee of the Board of Bar 
Commissioners held in Louis- 
ville, on the 5th day of March, 
it was determined that the an- 
nual meeting of this Bar Asso- 
ciation should be held in Louis- 
ville on the 2nd, 3rd, and 4th 
days of June at the Kentucky 
Hotel. 

This action of the executive 
committee was taken after the 
article on page 5 had been pre- 
pared and printed. The Bar 
Journal for its June 15th issue 
will be in the mail by the 25th 
day of May in order to give-all 
of the members of the associa- 
tion such advance notice of the 
plans of the annual meeting as 
the association members will be 
interested in. 

















Read What They Say About 


Dryer’s 
SUPREME COURT 
BANKRUPTCY LAW 


PAUL H. KING. Referee, Detroit, Michigan 
I have not had opportunity to examine Judge Dryer’s new book, ‘Supreme Court Bankruptcy 
Law." I do know Judge Dryer, however, and of His fine work, and from what 1 know of him 
and his ability I should say that the volume must be a real contribution to our bankru 
literature. This was my reaction when | first heard of the work and | immediately order 
two copies of it, one for each of our offices, in Detroit and Bay City 


JOURNAL OF THE NATIONAL ASSOCIATION OF REFEREES 
The cuthor’s style is lucid and he has readily grasped the Court's holdings. They are wel 
stated and with reasonable brevity. The set-up of the book makes it readily readable, the 
index seems complete, the form of reproducing the present Act is commendable 


FRANE B. BRISTOW, Referee, Salina, Kansas 
I have discovered that it is already my tendency, after making certain of the wording of the 
Statute and General Orders, to go next to Dryer for, if the Supreme Court has spoken directly 
upon the point in question, there is no occasion to look further elsewhere.” 


CARL D. FRIEBOLIN, Referees. Cleveland, Ohio 
It's almost library in par It will save thousands of steps to the bookshelves. The tables 
and index we remarkably good 

W. C. PERRAULT, Referee, Opelousas. Louisiana 
Although I have not had time to examine the book in detail, | am impressed with the book 
as a whole, and | think that it supplies the need of both bench and bar in bankruptcy prac- 
t The arrangement of the book is somewhat out of the ordinary, and a study of the 

’ be uired to use it to the best advantage rIthough the index is very 











REESE MURRAY, Referee, Birmingham. Alabama 
> book 1% many tstanding tecture but to me t most a ictiv s } thoroughnees 
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